
Paxson estimates that as a result of these decisions, WIPX(TV) is currently carried on 

cable systems serving only four of the 29 counties in its own ADI! The 25 counties in which 

WIPX(TV) is no! canied represent 89% of the ADI's television households.E' Thus, in New 

York, due to its inability to obtain cable carriage, WIPX(TV)'s UHF handicap is 89%, not 

50%.B' 

and Order, 12 FCC Rcd 13094,13101 (1996), where the Commission granted Time Warner's 
request to delete the communities of Northern and Southern Manhattan, Eastern, Western, and 
Southern Queens, Western Brooklyn, and Staten Island, New York from WIPX(W)'s television 
market because "[blased on geography and other relevant information, [the FCC] believe[s] that 
the New Yo& City cable communities are sufficiently removed from WHAI that they ought not 
be deemed a part of the station's market for mandatory carriage purposes;" Pelition of 
Conlinentul Cablevision of Weslern New England. Inc., Memorandum Opinion and Order, 1 1 
FCC Rcd 6488,6509,6510 (1996), affd, 12 FCC Rcd 12262 (1997), deleting 13 communities in 
Westchester and Rockland Counties, New York from WX(TV)'s  television market because 
"these communities fall outside of the station's Grade B contour and are on the far side of the 
Hudson River from WHAI's service area;" Pelition of Time Warner Enterfainmen!- 
Advance/Newhouse Partnership, Memorandum Opinion and Order, I 1 FCC Rcd 654 1,6555, 
(1996), affd 12 FCC Rcd 12262 (1997), where the Commission ruled that 14 communities in 
Bergen County, New Jersey should be deleted from WIPX(TV)'s television market because 
"Time Warner's communities are, on average, 6 I miles away from the station and fall outside the 
fringe of the station's Grade B contour. In addition, the cable communities are separated from 
the station by New York City and the Hudson River;" Petition ofcleur Cablevision Inc. and 
Manchesrer Cublevision Inc. both d/b/u/ Adelphia Cable Communications, Memorandum 
Opinion and Order, 1 1 FCC Rcd 22282,22292 (1  996). where the Commission deleted h m  
WIPX(TV)a television market the communities served by Adelphia's Ocean County, New Jersey 
cable systems citing "lack of historical carriage," "dearth of audience," "geographic distance," 
and "lack of Grade B coverage." 

H' 

Is! 

Broadcashg & Cable Yearbook 1997 at C-198. 

The story is similar for Paxson's other UHF stations. WXB(TV) (formerly 
WGOT-TV), licensed to Merrimack, New Hampshire, in the Boston, Massachusetts ADI, is not 
carried on a number of cable systems in the AD1 because it lacks the signal strength to provide 
sufficient Grade B coverage to communities served by those cable systems. See, e.g.. Greufer 
Worcesler Cublevision, Inc. Worcester, Mussachuserbr: For Modificarion of Television 
Broadcast S!arion WGOTs ADI, Memorandum Opinion and Order, 12 FCC Rcd 17347 (1 997); 
Pelilion of Time Warner (hble.for Modification ofhfarker of Television SIaiion WGOT-TV, 
Merrimuck. New Hampshire. Memorandurn Opinion and Order. 12 FCC Rcd 23249 (I 997). 
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The UHFNHF disparity is further exacerbated by the fact that by virtue of statutory and 

regulatoly restrictions, VHF stations enjoy preferred cable channel assignments over their UHF 

counterparts. Television viewers in cable households, like noncable viewers, locate the 

relatively highly-rated broadcast network programming on the lowest television channels, as 

most "Big Three" broadcast network affiliates are VHF stations.& Moreover, the typical 

television viewer logically begins the search for news or entertainment programming at or near 

the very lowest channel he or she receives, rather than initiating the "channel surfing" efforts at 

some arbitrary, double-digit channel that might correspond to or be near a local UHF station's 

channel assignment. 

The audience's natural preference for low channels is compounded in the cable world. 

Under statutory and regulatory channel positioning restrictions, cable systems generally must 

assign television stations their on-air channe1s.U' VHF stations, therefore, almost always obtain 

very low channel assignments in cable line-ups, whereas LJHF channels naturally find 

themselves carried on high channels. As a result. VHF broadcast stations (and cable networks 

assigned to low channels by the local cable operators) obtain more initial "foot traffic" from 

television viewers than UHF stations, which, as a result of their mandated high channel 

assignments, see much less "foot traffic." 

I M - See Paxson Comments al 19-20. 

47 U.S.C. 5 534(b)(6)(1994); 47 C.F.R. 5 76.57(1997). 
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A station or cable program with a low channel assignment, then, enjoys a higher probability of 

achieving a measurable level of viewership than one placed on a higher channeLF With the 

strong connection between channel position and profit in mind, cable operators pior to the 

adoption of the 1992 Cable Act were known to "root out" local broadcast stations from "prime 

VHF channel slots" in favor of "less popular cable services in which the cable operator haid] an 

equity interest andor in which the cable operator [was] selling advertising time.'@' In that 

manner, the cable programer would have the opportunity "to catch" a much larger number of 

"grazing" viewers than would be possible at a higher channel assignment. Today, the typical 

cable channel line-up features less-than prominent high assignments for very low rated channels 

such as public, educational, government, leased access and similar program offerings, which, of 

course. surround the mandated channel assignments for local UHF stations. 

Paxson believes that mandatory cable carriage has been critical to the survival of UHF 

stations. It has not, however, eliminated the inherent signal handicap suffered by all UHF 

television stations. These circumstances warrant retaining the UHF discount. 

B. The Conversion to DTV Will Not Alleviate the UHF Handicap. 

Press Communications, LLC's ("Press") argument that the UHF handicap will be 

eliminated through the implementation of DTVZ' ignores the basic premise underlying the 

allocation of DTV channels. The Commission's DTV allotment scheme is based primarily on 

I81 - See House Committee on Energy and Commerce, H.R. Rep. No. 102-628, at 55. 
( I  992) (House Committee "is aware that certain cable programmers offer cable systems financial 
incentives to be placed on a lower channel number where viewers initially 'graze' in search of an 
attractive program"). 

I" Id. (quoting testimony before Committee). 

Press Comments at 5. 20; - 
- 9 -  



replication of existing analog service.” The Commission fully considered adopting a service 

maximization approach that would roughly equalize coverage among all television stations, 

regardless of current service areas.u Based in part on numerous objections from broadcasters, 

the Commission ultimately decided to base DTV channel allotments on service replication?’ 

Because DTV channels, power levels and height requirements are based on replication Of 

existing service areas (rather than potential coverage with maximum facilities), it is not 

surprising that there are significant disparities between VHF stations’ DTV technical parameters 

and those assigned to UHF stations. Paxson demonstrated in its Comments that a greater than 

50% power disparity exists between analog UHF stations operating on DTV UHF channels, and 

analog VHF stations operating on DTV UHF channels.2’ In some markets, UHF stations have as 

little as 5% ofthe power as that assigned to VHF stations, thus ensuring that UHF stations will 

continue to operate with weaker signals, reaching fewer viewers even with the conversion to 

DTV.2’ 

g‘ Advanced Television Systems and Their Impact upon the Existing Television 
Broadcast Service, Sixth Report and Order, 12 FCC Rcd 14588, 14605 (1991) (“sixrh Report 
and Order”), on reconsideration, Memorandum Opinion and Order on Reconsideration of The 
Sixih Report and Order, 13 FCC Rcd 141 8 ( I  998) (‘Sixth DTVReconsideration‘Y, appeal 
pending. 

- 1Y Advanced Television Systems and Their Impact upon the Existing Television 
Broadcast Service, Second Further Notice of Proposed Rule Making, 7 FCC Rcd 5316,5379 
(1992). 

2‘ Sixth Report and Order, 12 FCC Rcd at 14605. 

See Paxson Comments at 13. 

See Fox/USA Comments at 22 and Attachment B thereto 

- 241 

21‘ 
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C. 

The increased number and variety of video program distributors, while increasing 

competition in the video program market, has failed to reduce the significant disparities between 

VHF and UHF stations. As Univision noted in its Comments. the widespread use of high-quality 

(and even digital) cable, the Direct Broadcast Satellite Service ("DBS), VCRs and DVD players 

over the past several years has made the viewing public less inclined to accept inferior, 

sometimes "snowy" UHF signals received at the fringe of recepti0n.z' Moreover, many DBS 

viewers simply cannot receive local signals without the use of their own personal indoor 

antennas, and, despite some improvement in antenna designs. those antennas often do not receive 

clear -- or even acceptable -- UHF signals.27' As a result, consumers continue to prefer the clear 

broadcast signals available primarily from VHF stations. 

DBS Will Not Ameliorate the YHFArHF Signal Disparity. 

DBS's efforts to expand into the delivery of local broadcast networks are unlikely to 

improve the position of UHF stations. As the Commission is aware, the DBS industry cunently 

is working to develop antennas that would enable DBS subscribers to receive over-the-air 

broadcasts in addition to satellite signals.3 At this point. however, broadcasters have not 

received any assurance from the DBS industry that these new devices wmld be able to overcome 

the UHF reception difficulties experienced by the current generation of over-the-air antennas. 

As a result, even if DES subscribers at some future time are able to receive broadcast signals, 

261 - See Comments of Univision Communications Inc., MM Docket No. 98-35, filed 
July 2 I ,  1998, at 4 ("Univision Comments"). 

See id. at 4-5. 

See Competition in !he Video Prugramniing Distribution Market (Fourth Annual 

271 - 

2Ri 

Report), 1 1  CR 147,200 (1998). 
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millions of such viewers likely could continue to receive inferior UHF signals. And when these 

viewers have the option of choosing among scores of digital satellite signals, clear over-the-air 

VHF signals or "snowy" over-the& UHF signals, it is unlikely indeed that UHF stations will 

have any measurable viewership from DBS subscribers. 

D. Even With the U r n  Discount, UHF Stations Do Not Perform as Well 
Economically as VHF Stations. 

It is not surprising that ABC, Press and CME fail to cite to any statistics demonstrating 

that UHF and VHF stations perform at an economic par with each other. The economic evidence 

demonstrates clearly that the UHF handicap is alive and well. VHF stations, by virtue oftheir 

superior signal strength, cable carriage and preferred cable channel assignments, continue to out- 

perform UHF stations by more than 50% with respect to ho/h revenues and audience share 

ratings. Coupled with the significant costs of operating a UHF station, there can be no doubt that 

UHF stations remain economically handicapped when compared to their VHF competitors. 

The comments filed in this proceeding provide convincing evidence of the economic 

disparity between UHF and VHF stations. In its Comments, Paxson showed that, because a 

UHF station, by its very nature, must operate with higher power than a VHF station, and because 

higher power requires more electricity and a more powerful transmitter, it is far more expensive 

to operate a UHF station than a VHF station. A UHF station's electricity costs alone range fiom 

one and one-halfto three times a VHF station's electricity c0sts.E' Whereas a transmitter for a 

Paxson Comments at I 1  and Exhibit A 
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low channel VHF station costs about $400,000, it costs a UHF station almost three times that 

figure for a UHF transmitter? 

The economic studies submitted with the Comments of the National Association of 

Broadcasters ("NAB") demonstrate that VHF network affiliates on average receive higher ratings 

and generate much higher revenues than UHF network affiliates?' As set forth in the Everett 

Study, VHF affiliates in all DMAs averaged a 9.8 prime-time rating while UHF affiliates in the 

same markets averaged only a 6.4 prime-time rating.% Similar evidence showing the disparity 

in ratings was presented in A L N ' s  Comments.2 

The disparity in revenues is even greater, far exceeding 50%. For example, from I993 

through 1996, UHF affiliates of ABC, NBC and CBS generated 41.8% to 44.1% of the net 

revenues, 34.3% to 37.1% ofthe cash flow, and 19.6% to 24 1% ofthe pre-tax profits that were 

generated by VHF affiliates of the same networks.X' 

generated only 32.4% of the net revenues, 4.5% ofthe pre-tax profits, and 24.6% of the cash 

flow that was generated by ABC's VHF affiliates. reflecting a 75% disparity.E' If the UHF 

In 1996 alone, ABC's UHF affiliates 

c' See Stephen E. Everett, Ph.D., The "UHF PenaNy"Demorzstrated(the "Everett 
Study"), at I ,  submitted as Appendix C to the Comments of the National Association of 
Broadcasters, MM Docket No. 98-35, filed July 21. 1998 ("NAB Comments"); Mark R. Fratrik, 
Ph.D., A Financial Analysis ofthe UHF Handicap. submitted as Appendix D to NAB 
Comments, at 1 (the "Fratrik Study"). 

Everett Study at 1. See Paxson Comments at 9 

See ALTV Comments at 2 1-25. 

Fratrik Study at 2, Figure I 

Id at 5. Figure 3 

2: 

%' 

-14/ 

z' 
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handicap no longer exists, how does ABC explain this 75% disparity between its UHF and VHF 

affiliates' economic performance? 

The comments and evidence submitted in this proceeding overwhelmingly support 

Commission action retaining the UHF discount. It cannot be disputed that UHF stations are 

handicapped in signal reach and that this handicap results in inferior economic performance. 

Mandatory cable carriage has helped to strengthen UHF stations, but it by no means has 

corrected the UHF handicap. And, it is certain that digital television and DBS will only 

perpetuate. not alleviate the UHF handicap. In short. the continued existence of the UHF 

handicap warrants retaining the UHF discount.& 

E. 

There is no factual basis for CME's assertion that the UHF discount stifles competition 

The UHF Discount Serves to Enhance Diversity and Competition. 

and diversity because it purportedly "provides an unfair competitive advantage" to UHF owners 

E' ABC's suggestion that the Commission alternatively apply the UHF discount on a 
market-by-market basis is untenable and unsupported by the meager evidence that ABC submits. 
See ABC Comments at 21. The 50% discount is a bright-line rule, easy to apply and accurately 
reflecting the UHF handicap described above. Review of the Commission's Regulations 
Governing Attribution of Broadcast and Cable/MDS Interests; Review ofthe Commission's 
Regulations and Policies Affecting Investment in the Broadcast Industry; Reexamination of the 
Commission's Cross-Interest Policy, Further Notice c?f Proposed Rule Making, 1 I FCC Rcd 
19895, 19901 (1996) ("We seek to apply bright line attribution tests wherever possibie"); 
Amendment of Parts 20 and 24 of the Commissions Rules, Report and Order. 11 FCC Rcd 7824, 
788 1 ( I  996) (adopting "bright line" twenty percent attribution rule in CMRS ownership context 
in part to avoid "problems" inherent in "frequent case-by-case determinations of control, which 
are time-consuming, fact-specific, and subjective"), modified, 11 FCC Rcd 8714 (1996), recons. 
denied, 12 FCC Rcd 1403 I (1997); Amendment of Commission's Rules to Establish New 
Personal Communications Services in the 2 GHz Band, Further Order on Reconsideration, 9 
FCC Rcd 4441,4441 (1  994) (observing that Commission previously had "reaffirmed our bright- 
line cross-ownership attribution standards" for cellular and broadband PCS because such rules 
"would result in a faster, less burdensome licensing process;" on further reconsideration, 
Commission added a multiplier to PCS ownership rules similar to that used in broadcast 
attribution rules). 
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over VHF owners?’ Indeed. CME is wrong for more reasons khan can be counted. First, as 

described above, the economic performance of UHF stations simply does not bear out CME’s 

conclusion. UHF stations that gamer only 25% of the revenues earned by their VHF 

counterparts do not have any advantages, much less a competitive advantage. Second, the 

historical improvement in UHF service and the growth of new broadcast networks, enabled by 

the UHF discount, has resulted in increased program diversity, offering viewers more choices, 

and more eflecfive competition for the larger and more established television networks. Finally, 

since the UHF discount was adopted, the video programming industry has exploded -- there are 

far more alternatives for viewers today than existed in 1985, making it clear that the UHF 

discount has not had and could not have an adverse impact on competition or diversity. 

1. The UHFDiscount Has Contributed to the Growth in UHF Television 
Service. 

CME fails to recognize that absent the UHF discount, group owners like Paxson and Fox 

would have very little incentive to acquire and invest capital in UHF stations. Moreover, with 

the increased ownership opportunities made available hy the UHF discount, group owners are 

able to realize economies of scale and operational efficiencies that improve UHF station 

performance, and in turn, service to the public. 

UHF stations’ limited signal reach and difficulties in securing cable carriage simply 

make UHF stations less attractive properties than VHF stations. As a result, the economic 

investment necessary to improve UHF station performance could not be sustained if a group 

owner could not use the UHF discount to acquire a sufficiently large number ofstations. 

- 3” CME Comments at 18-19. 
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Through the UHF discount, Paxson, Fox and other group owners have acquired a significant 

number of UHF stations, thereby overall increasing IlHF station potential and resulting in an 

overall increase in the number of UHF stations nationwide. Over the past two years alone, 

Paxson has constructed I7 full power UHF stations. and has substantially rebuilt the technical 

facilities of approximately 20 more full power UHF stations. In addition, Paxson's "Proposal to 

the FCC to Increase Broadcast Diversity," if adopted. could result in the licensing of an 

additional 100 television stations, many of them in the UHF band.* Absent the UHF discount, 

however, there would be no incentive for Paxson or any other group owner to engage in these 

efforts to enhance the UHF service. 

Moreover, by virtue of the UHF discount, UHF stations under Paxson's ownership are 

able to take advantage of the efkiciencies that naturally arise under group ownership. Through 

the sharing of programming, administrative and technical support, and marketing and 

advertising sales services, Paxson's UHF stations operate more efficiently. The cost savings 

realized from these economies of scale have significant public interest benefits because they 

enhance each station's ability to provide high-quality programming and public service.2' 

Operating independently of the network or under separate ownership, however. it is unlikely that 

these stations could achieve the same efficiencies or provide the same level of service 

1 8.' - See Paxson Comments at 30 11.62. 

391 - See NBC Comments at 15-1 6; ABC Comments at 6-7; Comments o 28 
Corporation, MM Docket No. 98-35, filed July 2 I .  1998, at 1 I ("CBS Comments"). 
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2. The UHFDiscouni Is Critical to the Development of New Networks. 

The comments in this proceeding amply demonstrate that the UHF discount provides a 

significant incentive for the development of new broadcast networksy With the explosive 

growth in the video programming industry, the broadcast network models established by ABC, 

CBS and NBC in the 1950s are simply unworkable for a broadcast network emerging in 1998. 

The majority of the "Big Three" affiliates are separately-owned, operate independently of the 

network and receive compensation from the network This model may have worked when only 

three broadcast networks dominated the video programming market, but it is not feasible for a 

new network that must compete not only with the "Big Three" networks, but also with Fox, UPN 

and WB and numerous other media for affiliates, viewers and advertisers. The new economic 

paradigm based on ownership of, rather than affiliation with, distribution outlets will be the key 

to any new network's success. Ownership of a sufficient number of distribution outlets, 

however, can only be achieved through the UHF discount. 

In ten days, Paxson will launch its new broadcast television network, PAXTV, that will 

serve as the new model for broadcast network organization. Paxson currently owns 49 television 

stations nationwide, and after the completion of pending acquisitions and transactions, will own 

a total of 69 stations, that will serve as the primary distribution system for PAXTV. It i s  only 

through its ownership of these stations that Paxson can ensure that PAXTV will have sufficient 

distribution at its launch. Absent the UHF discount, of course, Paxson's ownership of this 

g! See ALTV Comments at 27-29. 
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number of stations would be prohibitedG' and it is unlikely that Paxson would even be attempting 

the monumental task of launching a new broadcast network. 

With its unique programming and large-scale distribution in top US.  television markets, 

PAXTV will provide a much-needed alternative to video programming currently available to 

U.S. consumers. Unduplicated by other broadcast and cable networks, PAXTV'S programming 

will consist ofone-hour drama, situation comedy, talk and information programs and movies, 

that will be family-oriented, focusing on family values and other issues of broad interest to 

families. PAXTV programming will be free of the explicit sex, senseless violence and foul 

language that is found in so many television programs today. At its launch, PAXTV will offer 15 

hours of family-oriented original programming each week, including LitfIe Men, The New 

Flipper, Neon Rider, It's a Miracle, Great Day, Women'$ Day and two hours of children's 

educational informational programming. The network's leading prime-time programs further 

exemplify the family focus -- Touched By An Angel: Promised Land; Dr. Quinn, Medicine 

Woman; Diagnosis Murder: Highway to Heaven: and Lifi Goes On. In short, as the seventh 

broadcast network, PAXTV not only will be able to offer viewers more program choices but also 

will serve as a viable competitor for the other broadcast networks. None ofthis would be 

possible, however, if Paxson could not use the UHF discount to ensure an adequate distribution 

system for its network programming. 

Paxson's reliance on UHF stations to build its network distribution system is consistent 

with the development of other networks. Fox, UPN and WB all have used and continue to use 

The stations' aggregate audience reach exceeds 50% of U.S. television households g/ 

not taking into account the UHF discount. Applying the UHF discount, Paxson's stations are 
attributed with only 33.77% of US. television households. 
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UHF stations to "grow" their networks. As outlined In Paxson's Comments, the majority of the 

newer networks' affiliates are UHF stations. UPN has approximately 27 VHF affiliates, 

compared to 129 UHF affi1iates.g Fox's affiliates consist of 132 UHF affiliates and only 41 

VHF affiliates.%' It also is undisputed that these new networks have increased competition and 

diversity in the television industry. As each network has attempted to target various 

demographic groups, they have provided viable alternatives to "Big Three" network 

programming. And, they have enhanced the level of competition in the network programming 

market, as evidenced by Fox's successful bids to air national sports programming. PAXTV will 

make an equally significant contribution to network competition and program diversity. 

3. National and Local Competition for the Delivery of News, Information 
and Entertainment to American Consumers Has Never Been Greater. 

The UHF Discount has not had, nor will it have. any negative effect on program diversity 

or competition As Paxson and numerous other cornmenters observed in their comments, 

Americans currently are faced with a tremendously broad array of news, information and 

entertainment vehicles?' NAB pointed out that a double-digit increase in the number of 

television stations during just the last eleven years has come about during a time when cable 

systems, offering an ever increasing number of channels, and VCR players have enjoyed 

amazing increases in their household penetration rates s' The enormous number of video 

Paxson Comments at 19-20 & 11.46. 

Id. at 20 & 11.47. 

See, e&, Paxson Comments at 28; ABC Comments at 3; CBS Comments at 3 

See Mark R. Fratrik, Ph.D., Mediu 0utIcf.r by Murkef - Updute, submitted as 

"2; 

- ' 3  

64: - 

st 

Appendix A to NAB Comments. 
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programming options presented to the consumer today has created an intensely competitive 

market for viewers and national and local advertising revenues.w At the same time, competition 

has reduced the share of such revenues received by a single entity?' In today's multichannel, 

multioutlet video market, every video program supplier and distributor is constrained by the 

unforgiving forces of a highly competitive marketplace. 

In addition, consumers easily can step outside of the video programming market to obtain 

timely news, information and entertainment programming. Like television, the number of radio 

stations has grown dramatically, such that, today, the average DMA has approximately 84 

commercial radio stations.% Those markets also boast an average of 18 newspapers reaching 

over 1.000 readers and 10 news magazines with at least a five percent penetration rate." Even 

more significantly, the Internet has experienced explosive growth in the past five years. 

Chairman Kennard observed just last month that 75 million Americans now use e-mail and that 

number is expected to almost double in just three years.E' And, according to the Newspaper 

Association of America, more Americans use the Internet than subscribe to daily newspapers.l! 

Americans can select from among an unquantifiable number of web sites both here and abroad 

See, e.g.. NBC Comments at 4. 

?? See id. 

"si 

u9/ Id. 

- 

NAB Comments at 5 (citing Met ..I Outlets by Market - Update). 

so, Chairman William E. Kennard, Remarks before the National Association of 
Regulatory Utility Commissioners (July 27, 1998). at 3 

SI! - Comments of the Newspaper Association of America, MM Docket No. 98-35. 
filed July21, 1998, at 36. 
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for news, information and even real-time video and audio programming. As eloquently noted by 

NAB, "[c]ompetition for the eyes and em of the American public has never been greater and the 

prospects for further competition have never been more promising."'-u 

Today's world of seemingly endless choices for information and entertainment fuels 

fierce demand for viewers and advertisers among television, cable, DBS, radio, newspapers, 

magazine and Internet content providers. This competition, in turn, assures the presence of 

multiple media viewpoints in national and local markets. Indeed, the market has now succeeded 

in accomplishing the important goal of providing a plurality of viewpoints, a goal which lies at 

the very center of the Commission's broadcast ownership regulatory scheme. It is simply 

impossible to believe that in an environment with scores of broadcast stations in each local 

market, 1 00-channel cable and DBS systems, and widespread Internet usage, the UHF discount 

will have an adverse impact on the diversity of viewpoints available to American 

Finally, the UHF discount need not even be factored into the Commission's analysis of 

z' NAB Comments at 4-5. 

- 531 Contrary to the suggestion of some commenters, "large broadcast ownership 
groups" simply cannot "monopolize the available viewpoint outlets," thus causing a reduction in 
viewpoint diversity. See CME Comments at 8. Broadcast owners are subject to a number of 
significant FCC and antitrust constraints on the numbers and types of "viewpoint outlets" they 
may own (e.g., broadcasb'newspaper cross-interest ban, broadcastkable cross-interest ban, one- 
to-a-market rule, local radio ownership rules, etc.). As a result, an attempt to acquire an 
excessive number of viewpoint outlets in a given market is legally impossible. Given the growth 
in broadcast stations, cable penetration and other media over the past decade, such a reduction in 
outlets also is practically and financially impossible. In addition, the sheer number of video 
program suppliers and distributors competing at the national, regional and local level for every 
broadcast, cable and DBS viewer ensures that a handful of broadcasters are unable to "control" 
the public's video programming options. In any event, CME's documentation of a few anecdotal 
examples of broadcasters' possible attempts to influence the content on one or more owned 
stations by citation to media outlets in fact demonstrates that such efforts are quickly (and often 
harshly) publicized by the broadcasters' competitors in the fierce market for viewers and readers. 
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local competition and diversity of viewpoints . Whether or not the FCC retains the UHF 

discount, broadcasters will remain subject to the television ownership rules which restrict the 

number of stations a single entity may own in a local market.2' Even with the changes to the 

ownership rules that have been proposed, including Paxson's proposal set forth in its 

Comments,=' broadcasters essentially will be limited to owning one television station per 

market. The UHF discount, accordingly. will not change the ownership or competitive structure 

of local markets. 

F. The Increase in the National Audience Cap Has Not Eliminated the Need for 
the UHF Discount. 

There is no basis for any argument that the increase in the national audience cap to 35% 

eliminates the need for the UHF discount. ALTV's Comments make it quite clear that there was 

no intent on the part o f  Congress in enacting the Telecommunications Act of 199656' to substitute 

the 35% cap for the then-existing 25% cap coupled with the UHF discount.l-?' Indeed, had 

Congress intended a change in or elimination of the ILIHF discount, it surely would have included 

such a provision in the 1996 Act. 

Moreover, as noted by ALTV, Congress's clear intention in adopting the 35% cap and 

eliminating the numerical limit on station ownership was to relax, not tighten, the national 

ownership limits. Elimination of the UHF discount would plainly run counter to Congress's 

x' 47 C.F.R. 5 73.3555(b) (1997). 

Paxson Comments at 3 1. 

Telecommunications Act of 1996, Pub. I,. No. 104-104, 110 Stat. 56 (1996) 

5 %  - 

(the "1996 Act"). 

- "' ALTV Comments at 2-3. 
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intent. A 35% national audience reach cap without the UHF discount would be more restrictive 

than a 25% cap and the UHF discount! For instance. based on its current ownership and 

assuming it retained ownership of its stations in the largest markets, under a 25% cap and the 

UHF discount, Paxson would be permitted to own 29 stations nationwide. If Paxson were 

subject to the 35% ownership cap, and without applying the UHF discount, it would be permitted 

to own only 13 television stations. Clearly, this is not the result that Congress intended when it 

enacted the 1996 Act. 

III. THE NA TIONAL 0 WERSHIP RULE. 

Paxson reaffirms the proposal set forth in its Comments that the Commission increase the 

national audience share cap to 40%. A 40% limit would reflect the realities of the video 

programming marketplace, as described above. with no impact on diversity and competition in 

local markets. An increase in the audience share cap also would result in increased investment 

in small-market and minority-owned television stations 

To establish truly meaningful incentives for minority and small business investment, 

Paxson proposes that the Commission not apply the audience share cap to ownership interests in 

stations owned and controlled by minority entities and new entrants, or in the alternative, 

increase the cap above 40% with respect to those stations that would be minority-owned. 

Earlier this year, FCC Chairman Kennard called upon broa'dcasters to identify ways to 

increase minority ownership of broadcast stations.= Numerous broadcasters, including Paxson, 

have responded to the Chairman's call. On July I ,  1998. Paxson submitted to Chairman Kennard 

William E. Kennard, An Era o/Opporiuni@, Remarks to National Association of 181 - 

Broadcasters, Las Vegas, Nevada (Apr. 7, 1998). 
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SUMMARY 

The record compiled in this proceeding establishes two points beyond dispute. 

First. the Commission must immediately and significantly reform the broadcast 

television ownership restrictions under review. No evidence has been provided to 

indicate that these restrictions are indispensable to the public interest. Accordingly, 

under the strict mandate established by Congress and the D.C. Circuit Court of 

Appeals, the Commission has no choice but to relax these restrictions. Paxson 

proposed in its Comments and reiterates here its view that the Commission should 

begin dismantling the ownership restrictions in a measured manner, by (1 ) immediately 

increasing the national ownership cap to 50% with a presumption that the cap will be 

increased biennially by 2.5% until it reaches 60%; (2) eliminating the 

newspaperlbroadcast cross-ownership rule; and (3) reforming the duopoly and 

radiohelevision cross-ownership rules. Only by beginning this deregulatory process 

now can the Commission fulfill Congress's commands as interpreted by the courts, and 

avoid further legal challenges. 

Second, the record conclusively demonstrates that the Commission must retain 

the UHF discount. As Paxson has pointed out, the deregulatory biennial review 

proceeding is not the preferred vehicle for considering the UHF discount, because the 

discount already is deregulatory in nature. Accordingly, retention of the UHF discount 

should not be subject to the same strict standard applied to the review of the 

Commission's ownership restrictjons required by this proceeding. In any case, the 

record reveals that the UHF discount produces no harms and many benefitsto the 

public interest. The UHF discount remains necessary to level the competitive playing 



field for UHF and VHF broadcasters and continues to preserve the profitability of UHF 

broadcasting, which is the backbone of the construction and emergence of competitive 

broadcast networks. The Commission decided just two years ago to retain the UHF 

discount at least until the end of the DTV transition, and no evidence has emerged since 

that would justify eliminating the discount earlier. Accordingly, the Commission should 

provide a strong statement that the UHF discount will remain in place at least for the 

remainder ofthe DTV transition, and that's its post-transition existence will be 

determined in a later proceeding. 

.. 
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Paxson Communications Corporation (“Paxson”) hereby files these Reply 

Comments in the above-captioned proceeding’ to emphasize two points. First, the 

record in this proceeding does not give the FCC sufficient evidence to retain in their 

current form the 35% national broadcast television ownership cap, the 

newspaperlbroadcast cross-ownership rule, the duopoly rules, or the radio/television 

cross-ownership rules. Congress and the D.C. Circuit have placed a high burden on the 

See 2002 Biennial Regulatory Review - Review of the Commission’s Broadcast 1 

Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the 
Telecommunications Act of 1996, MB Docket No. 02-277; Cross-Ownership of 
Broadcast Stations and Newspapers, MM Docket No. 01-235; Rules and Policies 
Concerning Multiple Ownership of Radio Broadcast Stations in Local Markets, 17 FCC 
Rcd 18503 (2002) (the “OwnershipNPRW). See also FCC Seeks Comment on 
Ownership Studies Released by Media Ownership Working Group and Establishes 



Commission to justify these rules and the current record does not satisfy the required 

legal standard. Accordingly, the Commission now must significantly loosen these 

ownership restrictions with an eye toward eventually considering their repeal, or the 

courts likely will throw them out in their entirety. 

Second, both the record and sound public policy considerations overwhelmingly 

support retention of the UHF discount, regardless of any adjustments the Commission 

makes to the national ownership cap. Only one commenter, a group led by the United 

Church of Christ ("UCC"). filed comments urging elimination of the UHF discount. Its 

argument relied solely on information previously before the Commission when the issue 

was last addressed, and the UHF discount retained, in the 1998 Biennial Review.' The 

Commission fully considered these arguments then, and no intervening factors have 

arisen to undermine the Commission's fundamental conclusion that the UHF discount 

will remain necessary in the public interest at least until the end of the DTV transition. 

UCC's argument against the UHF discount and the various arguments presented 

in favor of retaining the Commission's other ownership restrictions are part of a 

misguided attempt to divert the Commission from the statutory deregulatory focus of the 

Comment Deadlines for 2002 Biennial Regulatory Review of Commission's Ownership 
Rules, Public Notice, DA 02-2476 (rel. October 1, 2002). 

See Comments of the Office of Communication, Inc. of the United Church of Christ, 
Black Citizens for A Fair media, Civil Rights Forum, Philadelphia Lesbian and Ga Task 
Force, and Women's Institute for Freedom of the Press, filed January 2. 2003, at 56-58 
("UCC Comments"); see also 1998 Biennial Regulatory Review - Review of the 
Commission's Broadcast Ownership Rules and Other Rules Adopted Pursuant to 
Section 202 of the Telecommunications Act of 1996, Biennial Review Report, 15 FCC 
Rcd 11058, 11078-80 (retaining UHF discount) ("7998Biennial Review"). 
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biennial review process and instead convert it into a vehicle for re-reg~lation.~ These 

arguments fail to marshal any relevant facts or evidence to support the Cornmission’s 

current rules or elimination of the UHF discount. The Commission must resist any 

temptation to re-regulate without any supporting evidence, if it intends to fashion rules 

that will survive judicial re vie^.^ 

1. The Evidence in This Proceeding Does not Satisfy the Heavy Burden 
Congress and the D.C. Circuit Have Placed on the FCC to Justify Retention 
of 6s Ownership Restrictions. 

As Paxson described in its Comments, the Commission’s television ownership 

restrictions have been rendered superfluous by the wave of diversity and competition 

that has swept the broadcast television and video entertainment industries over the past 

twenty year.5 The Commission‘s failure to justify the 35% national television ownership 

cap in the face of current competitive realities led the D.C. Circuit to reverse the 

Commission’s retention of the rule and instruct the Commission to either develop a 

convincing record supporting any national ownership cap or abandon 

rigorous standard now must be satisfied to allow retention of any of the Commission’s 

ownership restrictions currently under review. 

This same 

Supporters of the ownership restrictions have had many months to provide 

whatever evidence would support the continuation of these rules. The FCC itself has 

~ 

See, e.g.. Comments of the American Federation d Labor and the Congress of 3 

Industrial Organizations, filed January 3, 2003; Comments By the Coalition for Program 
Diversity, filed January 3, 2003. 

See Michael K. Powell, Should Limits on Broadcast Ownership Change? Yes., USA 
TODAY, January 22,2003, at 11A. 

See Paxson Comments at 7-8 5 
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expended unprecedented time and resources to develop studies of the current media 

marketplace and to hold public forums and hearings to entertain public input on 

ownership issues. No evidence provided to date by the Commission's studies or by 

public commenters supports retention of the Commission's ownership restrictions. It is 

not the Commission's responsibility to look further to find justifications for the 35 % cap 

or its other ownership restrictions: no such justifications exist. To be sure, several 

commenters have alleged that evils flow from media consolidation generally,' but these 

allegations amount to little more than the simple and unsupported argument that "big is 

bad." What is missing is any evidence that "big is bad,"or, more to the point, that lifting 

the television ownership restrictions will harm the public. 

The Commission has heard this "big is bad" argument from members of the 

public and individual members of Congress.' Of course these voices cannot be 

ignored, but it is equally important that they be analyzed as opinions, not as fact, and be 

given no more weight than they deserve. Neither political statements nor publicopinion 

can overly influence the Commission and no unsupported fear of the effects of relaxing 

the ownership rules can support any Commission regulation. Certainly, statements of 

opinion cannot be treated as evidence that concrete harms will be caused by relaxation 

of the ownership rules. 

See f o x  Television Stations v. FCC. 280 F.3d 1027 (2000), rehearing granted in Pad, 

See e.g., Comments of Consumer Federation of America, Consumers Union Center 

6 

293 F.3d 537 ("FOX JV Stations Rehearing"). 

For Digital Democracy, and Media Access Project; Comments of American Federal Of 
Labor and Congress of Industrial Organizations. 

See, e.& Bill McConnell, A Weary Powell Gets Thumped on Dereg, but He Tells 
Senate Panel That Critics' Talesare Melodramatic. BROADCASTING AND CABLE, Jan. 20, 
2003. at 5. 
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